


 

 
 

 

 

 

 

 

 
 

 
 

 

 

 

 

 

 

 
 

CESAC-RD 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), SAC-2025-00058 

amended on 8 September 2023 (Amended 2023 Rule) because, as of the date of this 
decision, the Amended 2023 Rule is not applicable in this state due to litigation. 

1. SUMMARY OF CONCLUSIONS.  

a. Provide a list of each individual feature within the review area and the 
jurisdictional status of each one (i.e., identify whether each feature is/is not a 
water of the United States and/or a navigable water of the United States). 

i. Wetland, jurisdictional – Section 404 waters, 2.32 acres 

ii. Tributary, jurisdictional, Section 404 waters, 128.7 linear feet 

iii. Wetland, non-jurisdictional, 2.17 acres 

2. REFERENCES. 

a. Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206  
(November 13, 1986). 

b. Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993). 

c. U.S. EPA & U.S. Army Corps of Engineers, Clean Water Act Jurisdiction 
Following the U.S. Supreme Court’s Decision in Rapanos v. United States & 
Carabell v. United States (December 2, 2008) 

d. Sackett v. EPA, 598 U.S. 651, 143 S. Ct. 1322 (2023) 

3. REVIEW AREA. 
a. Project Area Size: 29.06 acres 
b. Center Coordinates of the Review Area: 

Latitude: 34.9583o N, Longitude: -82.0297o E 
c. Nearest City: Spartanburg 
d. County: Spartanburg 
e. State: South Carolina 

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR 
THE TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS 
CONNECTED. Broad River 

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, 
INTERSTATE WATER, OR THE TERRITORIAL SEAS.  The project area drains to 
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CESAC-RD 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), SAC-2025-00058 

f. The territorial seas (a)(6): N/A 

g. Adjacent wetlands (a)(7): 
Wetland, 2.32 acres. The wetland drains south, through the western portion of 
the project area, exits the project area, and continues southeast to its connection 
with Fair Forest Creek. 

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES  

a. Describe aquatic resources and other features within the review area identified 
as “generally non-jurisdictional” in the preamble to the 1986 regulations (referred 
to as “preamble waters”).8 Include size of the aquatic resource or feature within 
the review area and describe how it was determined to be non-jurisdictional 
under the CWA as a preamble water. N/A 

b. Describe aquatic resources and features within the review area identified as 
“generally not jurisdictional” in the Rapanos guidance. Include size of the aquatic 
resource or feature within the review area and describe how it was determined to 
be non-jurisdictional under the CWA based on the criteria listed in the guidance. 
N/A 

c. Describe aquatic resources and features identified within the review area as 
waste treatment systems, including treatment ponds or lagoons designed to meet 
the requirements of CWA. Include the size of the waste treatment system within 
the review area and describe how it was determined to be a waste treatment 
system. N/A 

d. Describe aquatic resources and features within the review area determined to be 
prior converted cropland in accordance with the 1993 regulations (reference 
2.b.). Include the size of the aquatic resource or feature within the review area 
and describe how it was determined to be prior converted cropland.  N/A 

e. Describe aquatic resources (i.e. lakes and ponds) within the review area, which 
do not have a nexus to interstate or foreign commerce, and prior to the January 
2001 Supreme Court decision in “SWANCC,” would have been jurisdictional 
based solely on the “Migratory Bird Rule.” Include the size of the aquatic 
resource or feature, and how it was determined to be an “isolated water” in 
accordance with SWANCC. N/A 

8 51 FR 41217, November 13, 1986. 
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CESAC-RD 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), SAC-2025-00058 

f. Describe aquatic resources and features within the review area that were 
determined to be non-jurisdictional because they do not meet one or more 
categories of waters of the United States under the pre-2015 regulatory regime 
consistent with the Supreme Court’s decision in Sackett (e.g., tributaries that are 
non-relatively permanent waters; non-tidal wetlands that do not have a 
continuous surface connection to a jurisdictional water). 

The 2.17 acres forested wetland is located in a hilltop swale.  The wetland is 
bordered by forested uplands. Surface water, saturated soils, amphibian egg 
masses, hydrophytic vegetation, and hydric soils were observed and 
documented in the wetland delineation request submitted by the agent.  The 
same indicators were observed by the USACE project manager when conducting 
the site visit on February 28, 2025. The perimeter of the wetland was walked 
during the site visit. No continuous surface connection to or from the wetland to 
another aquatic resource was observed. 

9.  DATA SOURCES. List sources of data/information used in making determination. 
Include titles and dates of sources used and ensure that information referenced is 
available in the administrative record. 

a. Review performed for site evaluation: Site visit conducted on February 28, 2025. 
Office (desk) determination date: March 03, 2025.  

b. Aquatic resources delineation submitted by, or on behalf of, the requestor: 
Wetland delineation package including data sheets and map of onsite waters 
provided by Blueline Environmental Consultants dated January 06, 2025. 

c. Aerial imagery provided by agent titled “Data Point and Photo Point Locations – 
N Blackstock Road and Lowes Court AJD” and dated January 03, 2024. 

d. USDA NRCS soil survey provided by agent titled “Soil/NWI – N Blackstock and 
Old Lowes Court AJD” and dated January 03, 2024.  

e.  LiDAR 2ft contour map: USDA-NRCS-NCGC Digital Raster Graphic provided by 
agent titled “LiDAR 2ft Contour – N Blackstock Rd and Old Lowes Court AJD” 
and dated January 03, 2024. 

10.  OTHER SUPPORTING INFORMATION. Site visit conducted by USACE project 
manager Travis Scott on February 28, 2025. 
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SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), SAC-2025-00058 

11.NOTE: The structure and format of this MFR were developed in coordination with 
the EPA and Department of the Army. The MFR’s structure and format may be 
subject to future modification or may be rescinded as needed to implement 
additional guidance from the agencies; however, the approved jurisdictional 
determination described herein is a final agency action. 
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